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Coll.). This is so even if the state law claim ñinvolve[s] the joinder or intervention of additional 

parties.ò 28 U.S.C. Ä 1367(a). Here, the two disputes involve the production of the same 

engines and the interpretation of essentially the same contractual language. Moreover, the 

recovery provisions of the Consent Decree and Settlement Agreement are intertwined: each 

provides for stipulated penalties, but provides that Volvo Powertrain shall only be liable to pay 

those penalties once, whether they are ñpaid to the United States, [the Air Resources Board], or 

both.ò Consent Decree Æ 118; Settlement Agreement Æ 118. Given the close connection between 

the claim advanced by the Air Resources Board and that put forward by the United States, the 

Court concludes that the claims derive from a common nucleus of operative fact, and goes on to 

consider the merits of the Air Resources Boardôs claim. 

The Air Resources Board argues that Volvo Powertrain violated the Settlement 

Agreement for the same reasons and in the same way that it violated the Consent Decree. The 

Boardôs argument is persuasive, and the analysis of the Consent Decree set out at III.A and III.B 

above is entirely applicable to the Settlement Agreement. Briefly, Paragraphs 60 and 110 of the 

Settlement Agreement are indistinguishable from the Paragraphs 60 and 110 of the Consent 

Decree. The engines in question here were ñmanufactured at [a] facility owned or operated by 

[Volvo Powertrain] on or after January 1, 1998,ò and ñan Executive Order [the California 

equivalent of a federal Certificate of Conformity] [was] soughtò for them. Settlement Agreement 

Æ 110. The engines were therefore required to ñ meet all applicable requirements of [the] 

Settlement Agreement, regardless of whether [Volvo Powertrain] still owned, owns, operated, or 

operates that facility at the time the engine[s] [were] manufactured.ò Id. Those ñapplicable 

requirementsò are set out in Paragraph 60, which requires that ñNonroad CI Enginesò 
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manufactured on or after January 1, 2005 meet the standards “that would apply if the engines 

were Model Year 2006 engines.” Id. ¶ 60. A “Nonroad CI Engine” is, for purposes of the 

Settlement Agreement, an “off-road compression-ignition engine” within the meaning of the 

California Code of Regulations, Title 13, § 2421(a)(38). See Pl.’s Mot at 41 n.12. This 

definition employs the same language found in 40 C.F.R. § 89.2 and discussed above, compare 

Cal. Code Regs. tit. 13, § 2421(a)(38)(A)(3), (B)(3) with 40 C.F.R. § 89.2, which focuses on the 

use to which engines are put. An apparently mobile (and therefore apparently covered) engine is 

excluded from the definition if it “remains or will remain at a location for more than 12 

consecutive months or a shorter time for an engine located at a seasonal source.” Cal. Code 

Regs. tit. 13, § 2421(a)(38)(B)(3). A settlement agreement, like a consent decree, must be read 

to give its terms a reasonable and effective meaning, and the Air Resources Board is no more 

capable than the United States of collecting information on the use to which each individual 

engine is put. An engine is therefore a Nonroad CI Engine for purposes of the Settlement 

Agreement if it is labeled for use as such. All 8,534 engines at issue here were so labeled, and 

all were therefore required to meet the standards applicable to Model Year 2006 engines. None 

did. Volvo Powertrain has therefore breached the Settlement Agreement, and the Court turns to 

analyze the Agreement’s stipulated penalty provision. 

Like the Consent Decree, the Settlement Agreement provides that Volvo Powertrain, as 

successor to Volvo Truck, “shall pay stipulated penalties,” Settlement Agreement ¶ 116, if it 

“seeks Executive Orders for any affected [heavy-duty diesel engines], but cannot certify 

compliance with . . . the Nonroad CI Engine standard pull-ahead requirements,” id. ¶ 116(a). 

Again, an interpretive problem arises from the difficulty of this language and the fact that Volvo 
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Penta rather than Volvo Powertrain sought the Executive Orders. But the easy analogy to the 

Consent Decree ends here, because the Settlement Agreement is not an order of the court. The 

Court has no “independent, juridical interests” in seeing the Settlement Agreement enforced, 

Local 580, 925 F.2d at 593, nor any “equitable discretion to enforce the obligations imposed on 

the parties” by that agreement. Local 359, 55 F.3d at 69. The Court can only enforce the 

bargain that the parties have struck. The Court must therefore conclude that the stipulated 

penalty provision is ambiguous, because its plain language indicates that it is limited to engines 

for which Volvo Powertrain sought Executive Orders, while its context suggests that it should at 

least apply to violations committed by Volvo Construction Equipment or by any manufacturers 

that may purchase Powertrain factories—and therefore that it cannot be limited to the scope of 

the plain text. To resolve this ambiguity, the Court must examine the circumstances surrounding 

the formation of the Settlement Agreement, but the present motions and their attached exhibits 

do not offer the Court a sufficient evidentiary basis from which to conduct that examination. 
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V. CONCLUSION 

For the reasons stated above, Volvo Powertrain’s motion for judicial review will be 

DENIED this 13th day of April 2012 insofar as it asks the Court to find that it has not violated 

the consent decree. The Court will exercise its equitable authority and enter a separate judgment 

of $72,006,337 against Volvo Powertrain and in favor of the United States. 

Volvo Powertrain’s motion for judicial review is further DENIED insofar as it asks the 

Court to find that it has not violated its settlement agreement with the Air Resources Board. But 

because the scope of that agreement’s stipulated penalty provision is ambiguous, the Court will 

consider parol evidence as to the parties’ intent. The parties will be directed to meet and confer 

and submit within twenty days a proposed order to schedule further proceedings. 

Royce C. Lamberth 
Chief Judge 
United States District Court 

for the District of Columbia 
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